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without a hearing, any attorney rep-
resenting a witness from further par-
ticipation in the investigation.

§308.147 Investigations confidential.

Investigations conducted pursuant to
section 10(c) shall be confidential. In-
formation and documents obtained by
the FDIC in the course of such inves-
tigations shall not be disclosed, except
as provided in part 309 of this chapter
and as otherwise required by law.

§308.148 Rights of witnesses.

In an investigation pursuant to sec-
tion 10(c):

(a) Any person compelled or re-
quested to furnish testimony, docu-
mentary evidence, or other informa-
tion, shall upon request be shown and
provided with a copy of the order initi-
ating the proceeding;

(b) Any person compelled or re-
quested to provide testimony as a wit-
ness or to furnish documentary evi-
dence may be represented by a counsel
who meets the requirements of §308.6 of
the Uniform Rules. That counsel may
be present and may:

(1) Advise the witness before, during,
and after such testimony;

(2) Briefly question the witness at
the conclusion of such testimony for
clarification purposes; and

(3) Make summary notes during such
testimony solely for the use and ben-
efit of the witness;

(c) All persons testifying shall be se-
questered. Such persons and their
counsel shall not be present during the
testimony of any other person, unless
permitted in the discretion of the per-
son conducting the investigation;

(d) In cases of a perceived or actual
conflict of interest arising out of an at-
torney’s or law firm’s representation of
multiple witnesses, the person con-
ducting the investigation may require
the attorney to comply with the provi-
sions of §308.8 of the Uniform Rules;
and

(e) Witness fees shall be paid in ac-
cordance with §308.14 of the Uniform
Rules.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62100, Nov. 16, 1999]
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§308.149 Service of subpoena.

Service of a subpoena shall be accom-
plished in accordance with §308.11 of
the Uniform Rules.

§308.150 Transcripts.

(a) General rule. Transcripts of testi-
mony, if any, in an investigation pur-
suant to section 10(c) shall be recorded
by an official reporter, or by any other
person or means designated by the per-
son conducting the investigation. A
witness may, solely for the use and
benefit of the witness, obtain a copy of
the transcript of his or her testimony
at the conclusion of the investigation
or, at the discretion of the person con-
ducting the investigation, at an earlier
time, provided the transcript is avail-
able. The witness requesting a copy of
his or her testimony shall bear the cost
thereof.

(b) Subscription by witness. The tran-
script of testimony shall be subscribed
by the witness, unless the person con-
ducting the investigation and the wit-
ness, by stipulation, have waived the
signing, or the witness is ill, cannot be
found, or has refused to sign. If the
transcript of the testimony is not sub-
scribed by the witness, the official re-
porter taking the testimony shall cer-
tify that the transcript is a true and
complete transcript of the testimony.

Subpart L—Procedures and Stand-
ards Applicable to a Notice
of Change in Senior Executive
Officer or Director Pursuant to
Section 32 of the FDIA

§308.151 Scope.

The rules and procedures set forth in
this subpart shall apply to the notice
filed by a state nonmember bank pur-
suant to section 32 of the FDIA (12
U.S.C. 1831i) and §303.102 of this chapter
for the consent of the FDIC to add or
replace an individual on the Board of
Directors, or to employ any individual
as a senior executive officer, or change
the responsibilities of any individual to
a position of senior executive officer
where:

(a) The bank is not in compliance
with all minimum capital require-
ments applicable to it as determined
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by the FDIC on the basis of such insti-
tution’s most recent report of condi-
tion or report of examination or in-
spection;

(b) The bank is in a troubled condi-
tion as defined in §303.101(c) of this
chapter; or

(¢c) The FDIC determines, in connec-
tion with the review of a capital res-
toration plan required under section
38(e)(2) of the FDIA (12 U.S.C.
1831o(e)(2)) or otherwise, that such
prior notice is appropriate.

[64 FR 62100, Nov. 16, 1999]

§308.152 Grounds for disapproval of
notice.

The Board of Directors or its des-
ignee may issue a notice of disapproval
with respect to a notice submitted by a
state nonmember bank pursuant to
section 32 of the FDIA (12 U.S.C. 1831i)
where:

(a) The competence, experience, char-
acter, or integrity of the individual
with respect to whom such notice is
submitted indicates that it would not
be in the best interests of the deposi-
tors of the state nonmember bank to
permit the individual to be employed
by or associated with such bank; or

(b) The competence, experience, char-
acter, or integrity of the individual
with respect to whom such notice is
submitted indicates that it would not
be in the best interests of the public to
permit the individual to be employed
by, or associated with, the state non-
member bank.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62101, Nov. 16, 1999]

§308.153 Procedures where notice of
disapproval issues pursuant to
§303.103(c) of this chapter.

(a) The Notice of Disapproval shall be
served upon the insured state non-
member bank and the candidate for di-
rector or senior executive officer. The
Notice of Disapproval shall:

(1) Summarize or cite the relevant
considerations specified in §308.152;

(2) Inform the individual and the
bank that a request for review of the
disapproval may be filed within fifteen
days of receipt of the Notice of Dis-
approval; and

12 CFR Ch. lll (1-1-02 Edition)

(3) Specify that additional informa-
tion, if any, must be contained in the
request for review.

(b) The request for review must be
filed at the appropriate regional office.

(c) The request for review must be in
writing and should:

(1) Specify the reasons why the FDIC
should reconsider its disapproval; and

(2) Set forth relevant, substantive
and material documents, if any, that
for good cause were not previously set
forth in the notice required to be filed
pursuant to section 32 of the FDIA (12
U.S.C. 1831i).

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62101, Nov. 16, 1999]

§308.154 Decision on review.

(a) Within 30 days of receipt of the re-
quest for review, the Board of Directors
or its designee, shall notify the bank
and/or the individual filing the recon-
sideration (hereafter ‘‘petitioner’) of
the FDIC’s decision on review.

(b) If the decision is to grant the re-
view and approve the notice, the bank
and the individual involved shall be so
notified.

(c) A denial of the request for review
pursuant to section 32 of the FDIA
shall:

(1) Inform the petitioner that a writ-
ten request for a hearing, stating the
relief desired and the grounds there-
fore, may be filed with the Executive
Secretary within 15 days after the re-
ceipt of the denial; and

(2) Summarize or cite the relevant
considerations specified in §308.152.

(d) If a decision is not rendered with-
in 30 days, the petitioner may file a re-
quest for a hearing within fifteen days
from the date of expiration.

§308.155 Hearing.

(a) Hearing dates. The Executive Sec-
retary shall order a hearing to be com-
menced within 30 days after receipt of
a request for a hearing filed pursuant
to §308.1564. Upon request of the peti-
tioner or the FDIC, the presiding offi-
cer or the Executive Secretary may
order a later hearing date.

(b) Burden of proof. The ultimate bur-
den of proof shall be upon the can-
didate for director or senior executive
officer. The burden of going forward
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